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POLICY BRIEF
RESPONSE TO COVID-19 MEASURES AND PROTECTION OF HUMAN RIGHTS IN
SIERRA LEONE
INTRODUCTION

Crisis times require difficult trade-offs between competing public interests. In the present instance with COVID-2019 raging around the world, trade-offs between fundamental human rights — the right to freedom of assembly, to liberty, and in some instances to due process — have to be balanced against the urgent collective need of societies and countries around the world to flatten the curve of the virus’s spread.

Sierra Leone’s considerably six-infection rates witnessed since the outbreak of the COVID 19 pandemic dramatically turned around with the disease toll rising up and fatalities across neighboring countries as of March 2020.  Lockdown, social distancing, contact-tracing, self-isolation, quarantine, testing, face-masks, and sanitizers: these are the new normal of the moment, triggered by the massive spread of Corona virus. The sudden rise in the spread of the COVID 19 witnessed imposing restrictions and mitigating measures to combat the pandemic, with implications on the fundamental human rights of citizens and the civic space in general.  This policy brief extensively analyses the situation and provide suggestions to the Sierra Leone government’s COVID-19   State of Public Emergency within the context of the country’s human rights obligations particularly in relation to the SIRACUSA PRINCIPLES.
As a nation we should be more alert to not only the virus but the measures government is about to put in place. HRDNSL is not the only body looking at ways to use this crisis as an opportunity. Unfortunately, some governments will use this emergency as a subterfuge to more permanently increase surveillance, as well as restrict fundamental rights to freedom of expression, association, assembly, protest and movement.

Alertness is therefore a critical value at this time. We must be vigilant to ensure that any laws or regulations enacted in response to COVID-19 are for the legitimate purpose of protecting public health, and that any restrictions they impose are reasonable, proportionate and strictly time bound.

We must also ensure that the regulatory framework do not operate in a disproportionate or discriminatory way against particular groups. In this regard HRDNSL staff are being particularly attentive to measures which may impact on human rights defenders working on issues of government response to the COVID 19, women’s rights, LGBTI rights, land and environment rights, and migrant and refugee rights, as well as human rights defenders working in highly restrictive or repressive environments. With persons in detention at particular risk, HRDNSL also using the opportunity to push for the release of arbitrarily detained human rights defenders, including several with underlying health conditions in all our correctional services in the country.
Overview of COVID-19 Containment Measures in Sierra Leone 

Sierra Leone’s COVID-19 measures are coordinated by the Presidential Task Force on COVID-19, these are not normal times and call for serious action and country-specific responses. Five out of the various disease control initiatives introduced in the country stand out, and can have serious consequences on civic freedoms. They include:  

. 
1.
Closure of educational institutions                                    

As part of efforts to contain the spread of the dreaded disease, the Government ordered the immediate closure of tertiary institutions against 31st March 2020,  all public and private secondary and primary schools nationwide. Compliance was for the most part, immediate, and substantial across Sierra Leone’s 5 regions. Similarly, the closure affected ancillary educational programs and supplemental services that enable the sector to function optimally. For instance, the National Premier League was cancelled. All school feeding program for pupils in public primary schools stopped abruptly.  

Legally recognizing education as a human right, the Child Rights Act (2007) confers on every Sierra Leonean child, the right to free. Closure of schools ostensibly, disrupts the yearly academic calendar, interfering with the right of a child to education. For students in the final years of study or enrolled, indefinite school closure could mean an extra year before graduation. For their parents, this equally portends an extra time of unplanned educational expenses that potentially place heavy economic burdens for millions of households living on the margins. During this period, children with disabilities or other special needs that depend on the supplemental and psychosocial services rendered by ancillary educational institutions may not receive the support that they need.

The closure of schools as a containment measure may be impelled by the prevailing health emergencies; however, the absence of learning alternatives, the non-provision of relief for the poor and vulnerable not only complicates the situation, but could also cause indirect deaths. The pandemic affords an opportunity to put a strong social protection system in place to enable the most vulnerable access learning and feeding alternatives, and to cushion the shocks that may be associated with forced school closures.  

2.
Social distancing; Prohibition of public gatherings including for religious, social, political and entertainment purposes 

Social distancing is a COVID-19 new normal that prescribes the practice of keeping a safe distance from another, in order to minimize the probability of physical contact with an infected person, thereby preventing disease spread and transmission.  Crowds and large gatherings such as weddings, concerts, sporting events, conferences and so forth, have been prohibited because of the difficulty in practicing ‘social distancing’ or avoiding physical contact between individuals in such situations.   

Enforcing social distancing measures have had particular implications on constitutionally-guaranteed freedoms, particularly the rights of assembly, movement, conscience and thoughts. 

The government directive banned all public gatherings above 100 (and later 50) people. 

Enforcing the directive, religious houses, hotels, cinemas, and theaters remained shut while scheduled events requiring large gatherings were either cancelled or postponed. Recorded incidents of non-compliance with the ban, especially at the community level witnessed the summary arrest and detention of some community members even when the regulatory framework of the State of Public emergency are not yet been promulgated by Parliament. 

Nothing demonstrates the tensions between rights and containment measures during health emergencies more than the blanket recommendation for the public to avoid mass gatherings and close contacts with people. Section 29 of Sierra Leone’s 1991 Constitution empowers the state to restrict and derogate from the fundamental rights to rights of life, assembly, movement, conscience and thought guaranteed in Chapter 3 of the constitution in limited circumstances. While citizens must give up some rights in support of the government’s planning and response activities aimed at reducing disease transmission, the United Nations ICCPR including the Siracusa Principles laid down a number of requirements and procedures stipulating how valid derogations may or may not be undertaken.

Any State invoking Articles of the ICCPR must consider the limitation clauses in the Siracusa Principles which includes in parts:

A-
General Interpretative principles Relating to the justification of Limitations

-
Every limitation imposed shall be subject to the possibility of challenge to and remedy against its
            abusive application

-
Whenever a limitation is required in the terms of the covenant to be “necessary” this term implies 
            that the limitation:

a.
Is based on one of the grounds justifying limitations recognized by the relevant article of the 
           Covenant;

b.
Responds to a pressing public or social needs;

c.
Pursue a legitimate aim; and

d.
In proportionate to that aim
B-
Interpretative Principles Relating to Specific Limitation Clauses
i- “prescribe by law”
15-
No limitation on the excersise of human rights shall be made unless provided for by national law of 
            general application which is consistent with the Covenant and is in force at the time the limitation is 
            applied.

16-
Laws imposing limitations on the exercise of human rights shall not be arbitrary or unreasonable.

17-
Legal rules limiting the exercise of human rights shall be clear and accessible to everyone

18-
Adequate safeguards and effective remedies shall be provided by law against illegal or abusive 
            imposition or application of limitations of human rights.
ii-
“in a democratic society”

19-
The expression “in a democratic society” shall be interpreted as imposing a further restriction on the 
            limitation clauses it qualifies.

20-
The burden is upon a state imposing limitations so qualified to demonstrate that the limitations do 
             not impair the democratic functioning of the society.

21-
While there is no single model of a democratic society, a society which recognizes and respects the
            human rights set forth in the United Nations Charter and the Universal declaration of Human Rights 
            me be viewed as meeting this definition.

 iv.     “public health”

25- Public health may be invoked as a ground for limiting certain rights in order to allow a state to take 
      measures dealing with a serious threat to the health of the population or individual members of the 
      population. These measures must be specifically aimed at preventing disease or injury or providing care 
      for the sick and injured.

26- Due regard shall be had to the international health regulations of the World Health Organizations

More importantly, there are two fundamental conditions that a state must satisfy before it can validly derogate from its covenanted rights. First, the situation must amount to a public emergency which threatens the life of the nation; and secondly, the State party must have officially proclaimed a state of emergency certainly, the COVID-19 pandemic fits within the definition of “a public emergency which threatens the life of the nation” entitling the Sierra Leone government to invoke derogation measures. 

3.
Contact-tracing and other disease preventive actions                                                                        
If you know you travelled (abroad) recently, give yourself up to relevant agencies’ for quarantine or isolations, the ministry of health and sanitation warns repeatedly. Contact tracing, one of the popular interventions, used to effectively control Ebola virus disease (EVD) outbreaks in Africa, is now being applied to contain the spread of COVID-19. It presupposes that those who have come in close contact with an infected person, are at higher risk of infection, and should therefore be isolated or hospitalized for a considerable period until the suspicion of infection is either disproved or established.  

Sierra Leone has reportedly conducted a total of 54 COVID-19 tests over the period. Low testing figures, compounded by the lack of adequate databases for contact details, has forced the government to trace suspected patients primarily through public appeals to returnees to surrender themselves for isolation and possible quarantine.  In some cases, where people are quarantined staff of the Ministry of Health and Sanitation do issues letters for the release of some members in the quarantine facility. As of to date Sierra Leone have 2 recorded case of COVID-19 infection and country is still working tremendously to trace suspected contacts of patients. Lessons learnt from the Ebola crisis prompted the government to declare the State of Public Emergency. 

Sustained sensitization and targeted enlightenment programs will educate persons who may have had a high- or low-risk contact with a confirmed COVID-19 case to self-quarantine in a safe area or at home comfortably, and self-monitor for appearance of COVID-19 compatible symptoms. Voluntary separation from other healthy persons is necessary to facilitate self-reporting in order to avoid further spread and transmission. Tracing contacts or having contacts surrender themselves for isolation is meaningless where the state lacks the manpower or capacity to conduct testing on a very large scale. The plans by the Government to set up more isolation centers across main entry points in Sierra Leone as well as testing centers with the capacity to test people, is forward looking.

 The release of grants by commercial Bank to the Government of Sierra Leone for tackling the raging pandemic is also a bold step in the right direction. It is hoped that these grants would be judiciously applied towards the procurement of the critical medical supplies, ventilators including the technical, human and infrastructural resources needed to conduct large-scale testing, isolation care and treatment. 

4.
Suspension of public and private economic activity and Stay at home                                                                              
The government directive particularly advised “all residents to avoid mass congregation of any kind as well as non-essential outings, until further advice is given.” This directive has now been extended to every corner of the society, with uniform and in some instances different application across the entire country. 

Substantial adherence by private establishments saw the closure or suspension of private sector-led economic activities, from open air markets (Luma) to flight operations to entertainment services to non-profit ventures.  

We anticipate that there will be “Stay-at-Home” in the regulatory framework pending status of the COVID 19. Sierra Leone’s 1991 Constitution frames housing as not a fundamental right, but as an objective broadly realizable under the directive principles of state policy. The COVID-19 pandemic essentially tests GoSL commitment to protect, respect and realize the policy of adequate housing. Only citizens with a roof above their heads can comply with the government's stay-at-home directive whenever it may be applied. 

A major impediment to the government’s potential stay at home directives is the high rates of informality in Sierra Leone, with most people self-employed, depending on their daily earnings for sustenance. The informal sector is a major contributor to Sierra Leone’s economy.  The closure of businesses not only means loss of income for enterprises, but also triggers livelihood losses for the millions of workers in their employ. Without income, they are unable to stock up food supplies needed to sustain a lockdown. Policy interventions to support the informal sector at difficult times like this are crucial to enable small- and medium-sized enterprises to pay their employees. 

Noting the lessons learnt from the EBOLA crisis in Sierra Leone, the government in developing the legal framework for the implementation of the State of Public Emergency should strongly consider to provide safety nets such as tax breaks, cash transfers, including devising ‘modalities to distribute reasonable funds as a supplement for foodstuff to each household, among other palliative measures. 

5.
Closure of state borders, which includes stopping travels, except for essential services. 

In a press release the Minister of Internal Affairs close the boarders between Sierra Leone and Guinea and Sierra Leone Liberia. Those, whose livelihoods (e.g. road transporters, local farmers etc.) depend on crossing borders, face a degree of exposure to hunger and want. Aggravating the situation, the shutdown was sudden, leaving populations whose livelihoods are dependent on interstate connections, unprepared. No palliative measures have been announced as of March 2020. As it was observe by a businessman during the EBOLA crisis, if these radical measures are prolonged, and not urgently addressed, they ‘will lead to short term consequences of food shortages, price hikes, and medium to long term consequences of under-nutrition, mass starvation and eventually death, especially among our most vulnerable populations’. We do expect the government to consider this as Sierra Leone heavily relies on imported goods and materials
Summary of Observations

1. Nothing demonstrates the tensions between rights and containment measures during public state emergencies more than the blanket recommendation for the public to avoid mass gatherings and close contacts with people. Invoking Section 29 of the Constitution of Sierra Leone to justify permissible limitations from constitutionally-protected   guarantees must comply with rigorous due process provisions relating to temporary, necessary and proportionate. ‘Temporary’ means that a clear deadline on the use of an emergency power should be given. ‘Necessary’ means that there is no other way to achieve a legitimate objective (e.g. tracing infected individuals during a pandemic) than to process personal or sensitive personal data. ‘Proportionate’ relates to whether or not data collected for a specific purpose is proportionate to the achievement of the legitimate aim it has been collected for. For instance, proportionality between the amounts of personal data collected and the public health goals of epidemiologists during the COVID-19 crisis. 

2. Certainly, the COVID-19 pandemic fits within the definition of “a public emergency which threatens the life of the nation” entitling the government of Sierra Leone to invoke derogation measures. The government through the office of the Attorney General and Minister of Justice has yet to present to the House of Parliament for approval Regulatory Framework on the implementation of the Public State of Emergency declared by the President. Declaring a state of emergency connotes that the rights-derogating measures are temporary and limited to the extent strictly required by the exigencies of the situation or disease control initiatives viz-a-viz COVID 19.

3. The repercussions of lockdowns and other containment measures are felt most acutely by the country’s most vulnerable populations - the very communities we support through our various work. Limited mobility can interfere with access to health care, assistance with unemployment, and the provision of basic needs. Abuses can be committed during arrests and detentions of persons accused of violating curfews. Migrants can be stranded as a result of border closures and passengers traveling from town to town and district to district stranded at local community checkpoints. The regulatory framework should consider 

I.
Prisoners & pretrial detainees

II.
Migrants

III.
Domestic violence survivors

IV.
Residents of informal settlements

V.
Upholding democratic ideals during the pandemic response

VI.
Precautions and preparedness
4. Only legitimate entities should have the right to exercise emergency powers, including powers to bypass consent as a lawful basis for data processing. In the context of the Covid-19 pandemic, only epidemiologists, medical professionals and other carefully vetted public entities and individuals should have access to personal and sensitive personal data that may be collected under emergency powers. Any processing of personal or sensitive personal data that is conducted on a basis other than by informed consent of the data subject must be accompanied by an assessment of why it was not possible to obtain informed consent and how the processing meets the tests of necessity and proportionality. . The network note with grave concerns the publication on social media names and pictures of suspected COVID 19 patients without their prior and informed consent.
5. As a rule, private entities, big data analytics firms, data mining firms and other non-specialist entities do not have the right to collect, access or use personal or sensitive personal data without consent. In exceptional circumstances however, it may be necessary for them to do so to help achieve a public interest objective (e.g. flattening the curve of the Covid-19 pandemic). In such circumstances, any data collection must be temporary, necessary and proportionate. There must be a clear process for terminating the collection and processing of personal or sensitive personal data at the end of the crisis. Any agreement between a public and private entity must be transparent and openly published to enable public scrutiny and accountability. A process for deleting, responsibly archiving, or transferring personal and sensitive personal data out of the hands of non-public entities at the end of the crisis should form part of any policy regulation.

6. A crisis such as pandemic is never a time for experimentation based on the processing or use of personal or sensitive personal data by private entities:. Legitimate entities such as the World Health Organisation (WHO), Ministry of Health officials and professional scientists, epidemiologists and researchers may utilise personal and sensitive personal data to model outcomes; so long as their purpose is legitimate and specific, and their processing meets the tests of necessity and proportionality.
REVERSING INEQUALITIES IN ACCESS TO COVID-19 HEALTH CARE 

The COVID-19 pandemic has put healthcare systems around the world under severe pressure. Even the most efficient health systems are overwhelmed and practically gasping under the pressure.  In Sierra Leone the EBOLA outbreak exposed the unpreparedness of the national health care systems to handle serious emergencies of this nature. We do hope the government will learn from the experiences of the EBOLA Crisis.  Following years of governmental neglect of the healthcare sector in general, most public health facilities are in bad shape. Public officials and high-profile citizens, especially Sierra Leone’s past and current presidents are famed for their pastimes of travelling abroad for Medicare, costing the country billions of dollars’ worth of capital flight.  

With global borders shut, infected persons cannot travel abroad as they used to, and have to fall back on the health facilities abandoned for decades to rot and underperform. Perception is high that the infection of high-profile citizens will now drive social change, by forcing public officials to refocus attention to health priorities of the populations, and increase budgetary appropriation needed to undertake massive infrastructural upgrades in the health sector.  

While those changes are anticipated in the long term, the risk of preferential treatment for high-profile and well connected infectees or suspected carriers looms large. Substantiated monitoring reports reveal that preferential treatments are provided to persons highly connected to the powers that be to leave quarantine homes/centers. Moving high-profile of suspected cases to other available and functioning medical facilities or private homes in country not only puts pressures on the already-overstretched health facilities in the country, but could also potentially impede the access of vulnerable populations in greater need to isolation services and expert care that they deserve. Urgent steps must be taken to restore public confidence in the health systems by ensuring all persons—irrespective of their social and economic background, connections, identity, sex, religion, ethnic group, sexual identity—have equal access to healthcare
COVID-19 AND CIVIC SPACE IN SIERRA LEONE

Executive overreach by state actors: Closure of air and land borders, fall within the realm of State of Public emergency during public health crisis. As the above make clear, various governments are invoking the doctrine of necessity, exercising powers by the constitution in the name of containing the spread of corona virus. The approaches adopted across the country especially by states institutions, reinforces fears of deliberate governmental clampdowns on civic freedoms using COVID-19 as an excuse. Documentation of these arrests and detentions of citizens on a digital database revealed over 279 cases of many citizens being targeted and punished by state actors for various flimsy or no reason at all. 

There is ample evidence that the pandemic may trigger the government to enact a wave of restrictive legislations (the imposition of curfew order in Cambia District) that shrink the civic space. The State of Public Emergency declared by the President, debated and approved by Parliament did not create any opportunity to engage the public or broad spectrum of stakeholders that may be affected by proposed regulatory framework. It seems to be a systematic pattern by successive governments and given the challenges faced by ordinary Sierra Leoneans during the EBOLA Crisis necessitated the network to develop and present this policy brief for consideration and action by government. No social protection system in place: despite rolling out a flurry of COVID-19 containment measures by the government, there is no single state institution that has made provision of palliative measures for its citizens. The previous regulatory framework during the Ebola Crisis did not address how millions of informal workers that depend on their daily earnings will survive hunger and deprivation during the lockdowns without any safety nets or social protection system in place. 

Furthermore, legal provisions empowering various arms of government to structure their own restrictions format vest wide discretionary powers on state actors which can be exercised without accountability, with little or no oversight. The nature of the measures adopted so far and the rising incidents of infractions shared above show that the pandemic could be exploited to legitimize unlawful state behavior that shrink the civic space. In spite of these fears, the directive by the President, warning against price hikes, extortion and abuse of power amid the coronavirus outbreak, is very reassuring.
This pandemic is far from over. But with a focus and commitment to wellbeing, solidarity, dynamism, alertness and hope together as a nation we’ll get through it.
SUGGESTIONS AND RECOMMENDATIONS TO PARLIAMENT AND ATTORNEY GENERAL AND MINISTER OF JUSTICE 
· Measures to protect the health and safety of healthcare workers

· Judiciary to set up emergency courts to reduce detention and prison populations

· Use all legal avenues to substantially reduce or eliminate pretrial detention

· Moratorium on new arrests and prosecutions of all non-violent offenses

· Expansive use of diversion for children and their immediate release from detention centers or other juvenile facilities, so they can return to their families.

· Disposition of pending cases to alternatives to incarceration
· Expansive use of technology in courts and detention centers

· Increased measures to protect the health and safety of detainees

· Measures to protect the health and safety of legal aid providers – Judges, Magistrates, State Counsels, Lawyers, Paralegals
· Upholding democratic ideals during the pandemic response

· Precautions and preparedness
· Protecting vulnerable communities: provide livelihoods support in case of lockdown

· Create space for human rights monitoring and implementation of the regulations

· Opportunity to seek redress in case of violations and or abuse of regulation

· Reduce pump price for fuel and review the increase on Flore rates for data use and calls

· Review the National Disaster Policy to enact National Disaster and Epidemic Law 

· Commercials Banks to suspend all interest on loans during this emergency period

· Alternative learning opportunities for schools

· Provide adequate support to quarantine centers and homes including security personnel manning such centers/homes
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